


To the HON. H.A.W.Skeen, Judge of the Circuit Court for kee 


County. 


SZ, 
Humbly compiaining your opatrices Sallie Parkey and QLEC a 
Horton, widow of K.N. HOrton, would respectfully represent and show unto 
your honor es follows: 

That pex~father, H.N.Hortoh departed this life intestate about five 
years ago, leaving as his children and heirs at law, J.R. Horton, R.P. HOr-., 
ton, J.B. Horton, W.M. Horton, C.P.Horton, Geo. W. Horton, Eliza Merrimai., 
and your oratrice, Sallie Parkey. Also the chiidren of Mrs. Annie Flanary ® 

' 
to-wit James Flanary, Harvey N. Flanary, Mrs. Belle Slemp, Ella Flanary, 
Milford Flanary andinfant, and Beaty Flanary an infant. Also the son of 
Mollie Furgeson, namely P.J. Newberry, also the children of Harvey N. Hor-- 
ton, Jr., namely Lindsay J. Horton, Olga Horton, Kitty Horton, ail of whom ¢§ 
are infants. J 

The said Harvey 8. Horton, deceased left a widow, one of the said 

d : : PLO - ee 
plaintiffs.AT his death he left @wvary.small personal estate weick has not 
teen administ¥édea- He left wadiscosedef a small tract of land containing 
about One Hundred Acres more or less, situated on Wallens Creek and being 
a very valuable and fertile tract of land, worth about #2000.00, possibly 


fo ty Lhrn fo presse Of te Uttara Mf fc tosent MG dap Se SOIR Ng os aha 
more,, Said tract of land is situated on the Sant side of ene Wallens 


x 


Creek road en the north. side of Powells mya 

Cen Herd saan tae de a nee. fm ¢ ie titi hee are sy Se oda  Whigee 
Your oueiane are” ‘informed neice a i the ap en of the said H.N. HO 

ton have received equal shares of the vroperty of the said H.N. Horton in 


his life time to the amount of *%1000.00 each, egcept your oratrice, Sallie 


are informed has received £600.00. 


Parkey who has received nothing, and Eliza Merriman, whom your oratrices ; 


Your,.o ratrices aLlege that the said Sallie Parkey hes received noth— r 


ing and #e entitled vo have the said wevep CeleRy to the other said children 


7 
brought ae hotchpot and an equal Aivision Aa Le hen provided said Lend! 
. 
shovld sell for a sum sufficient to make her e#6-hor-*sei a epsten Af ive ; 


Keprinemn/ coed to the other said heirs. 


Your oratrices allege that the said tract of land is not susceptible 





of partition among so many heirs, that a partition would be impracticable 
and that it would be wiser and better to have the said lend sold ahd the 
proceedg™—s of the sale duly divided among the farious parties entitled 
thereto, 

The object therefore of this bill is to have the said tract of kand 
sold at public auction to the highest bidder and the advances ascertained 
to the said children of the said H. N. Horton °as aforesaid, and the 
amount ascertained to whieh your orator shall be entitled to make her 
equal with the other children, and also ae&+o the said Eliza merriman-— 

Your orator woukd further represent and show unto your honor 
that two of the said heirs are non-residents of the State of virgihia, 
that J.B.Horton and R.P.Horton are residents of the State of Missouri, 
living at Ravenwood, and that an order of publication should be made a- 
gainst the said non-residentsdefendants,. 

The prayer therefore of your orator is that the said J.R. Horton, 
R.P.Horton, J.B. Horton, W.M. Horton, James Flanary, H.N. Flanary, Belle 
Slemp, Ella Flanary, Milford Flanary, Beaty Fianary, P.J. Newberry, Lind- 
say J. Horton, Olga Horton, KittyHorton, C.P.Horton, weo. W. Horton, and 
Eliza Merriman be made parties defendant to this bill of complaint, and 
be required to answer the same but not under oath, answer under oath being 
expressly waived, that upon a final hearing of this cause a decree be ren- 
dered directing a sale of the said tract of land and that the advencements 


if any shall have been made, be ascertained and determined, and that the 


S 
procecdisg of the sale of the said land be dktstributted according to the 


interest of the various parties entitled thereto as the same shall ap- 


pear uvon a final hearing of this cause, and your oratrices will ever 


a Pte Lo Lat, " , Leen. Coad, ; 
pray «C. metry LLirz- ze 7 ope ees ae, Veet | 
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Jlevningtuw Bros. 
ATTORNEYS AT LAW, 

JONESVILLE AND PENNINGTON GAPVA. 





TS the Hop. HoH. A. W. Been, Judze of thé Cireuat Court for Lee 


County, Virginia: 


Humbly complaining your oratrices Sallie Parkey and Ellen Horton, 
would respectfully represent and show unto your honor as follows: 
that heretofore at the First November Rules, 1908, they filed their 
oripimal™ pill an the Cireutt- Ceurt’ for Lee Cownty,.” aedinst J. BY) Ror- 
ton and others, the objedt and purpose of which is set out thérein 
and none of the plaintiffs having answered the said bill except Fliza 
Merriman, and your oratrices being advised that they have a right to 
amend their said bill without having process issued thereon, except 
as to the said Eliza Merriman, whom your orators are informed is r 
ready to appear to this amended bill, humbly complaining your peti-~ 
tioners would further state that H. N. Horton and Ellen Horton were 
married in the year 1852, and that the said H. N. Horton died in the 
year 1905 that there was born to this marriage the several children 


set out in the said original bill that your oratrices the said Ellen 


Horton and the said H. N. Horton, deceased, owned a valueble tract 


of land situated in Wise County, Virginia, which they sold several 
years ago for more than $20,000.00, and that from timé to time the 
said H. N. Horton bought various tracts of land and afterwards re- 
conveyed them to his chilmren as advancements and for the purpose of 
helping them in life, until finally the said H. N. Horton had conveyed 
all of his lands except a small tract on Wallens Creek to his chil- 
dren, and your oratrice the said Ellen Horton joined in said convey 
anceg, and at the time of the making of the laat conveyance to C.P. 
Hertven,. touwit on.the 18th day of April, 1903, the said. MN Horton 
agreed with your aratrice the sadd Ellen Horton that if she would 
sign this Last deed he would provide for her support out of a small 
boundary of land which he had left of about 100 acres on the south 
side of Wallens Ridge, and agreed that in case she should survive the 
said H. Nw. Horton, that she the said Ellen Horton should become the 


owner of said 100 acres, and that the same should be subject to her 





disposal, and said deed was so prepared that your oratbice was satis— 
fied that said provisi@iy/nad peen fully made for her, yet by the terms 
of the said deed your oratrices are informed that the said deed was 
not full and complete enough to be equal to a conveyance to her and 
that the title in said land was still left in the said H. N. Horton 
aha at nhs death descended to his heirs at law, a copy of said deed 
ig here filed as part of this amended bill as exhibit No. "1", and. 
which is also referred to in the original bill. It was also agreed 
thet at the time the said deed was made that Sallie Parkey, your 
other complainant in this cause,was to be made up equal with the other 
children, she not having had anything out of the estate of her father, 
out of the price of the said 100 acres of land whenver the same should 
De Sold. Under this state of facts your oratrices are informed that 
the said tract of laud in equity is the property of your oratrice: 
the said Bllen Horton, subject to the payment to the said Sallie 
Parkey as may be necessary to make her equal with the other heirs. 
Your oratrice the said Bllen Horton alleges that she is old, 


that she has labored hard all ner Life with her husband the said H.N. 


Horton for support and competence, has always had sufficient to take (<«2< 


of her, and she does not want in her old days to be entirely desti7- 
tute of such as may be for her comfort and support. It is true in 
said deca filed in exhibit as aforesaid support and maintenance is 
provided for her in the said deed, yet your peitioner has always been 
use to have something of her own, and it was the intention when the 
said deed was made that she should keep something of her own, and she 
is advised that out of the sale of the said tract of land she will be 
entitled to all of the proceeds, except such sum as should be paid to 
tne said Sapplie Parkey. 

The further prayer therefore of your orator is that the said 
land be sold, that the said Sallie Parkey be paid her just portion 


thereof and that the remaining portion be decreed to be the property 


of your orator the said Ellen Horton, pursuant to the agreement made 


with her said husband as aforesaid, and imperfectly but certainly ex” 





pressed in the said deed of April 18, 1903, and that the deed to the 
said tract of laad as aforesaid be passed to the purchaser whoever 

he may be, free from any claims whatever of the heirs of the sald 
H. N. Horton, and may each of the said defendants in the said original 


bill be made parties to this amended bill and be required to answer 


the same along with the allegations of said original bill as the same 


is amended by this amended bill. And may all other further and geny 
eral relief be granted your ,oratrices that the nature of their cause 


aid good conscience requires. And the-will ever pray &c. 
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 o the Honorable ii. A. W. Skeen, Judge of the Circuit 


Court for Lee County, Virginia. 


Your petitioner, B. D. Carter would respectfully repre- 
sent and show unto your Honor that on the 3" day of April, 1895, 
he obtained before BE. A. Robinett, e Justice of the Peace of -- 
said County, 8 judgment ageinst John norton for sifteen Dollars and 
Twenty-eight cents. ($15.28), with interest thereon Pht the 23" 
day of May, 1895, until paid end One Doliar cost (81.00) to which 
has been added Fifty Five cents (.55) Clerk's cost, subject to a 
credit of @wo Dollars and Fifty cents ($2.50), «Maly 1, 1896, which 
judgment, svrbject. to seid credit, remains unpaid; thet said 
judgment was duly docketed in the judgment lien docket} in the 


Clerk's office of this County on the 8" day of webruary, 1906, 


end thus became »8 lien a) 5 aaa JOhn Horton's interest in aew 
4 E 
Fad 


rial ttla C At 
bee § ert ee) 


i ef 
h, 


wi. A dopy of said judgment aa the docketing of 
the same is herewith filed as part hereof, maxked 1. 

Your petitioner will further represent and show unto 
your Honor thet at the Rules, 1908, Sallie Parkey and others 

| : pe | 

filed their bill in this Honorable Court against John Horton and 
Others, the object of which suit is to partition or! sell .@ cer- 
tain tract or parcel of land, lying and be ing in said County of 
Lee ch wallens Creek, and on the North side of Powells Mountain, 
containing Acres more or less, it being a portion of.th 
traetoof land owied DVM i we geomet om, “deeeaseamidmonisoa fe -Gime 
and which descended to his widow and heirs at law ot his @eath, 
and to distribute the proceeds of fhe sale of said Jana among 
the said heirs and widow, according to their respective interests 
therein. 
Now the object. and prayer of your petitioner is that 


his said judgemnt be decreec to be a lien upon the said John Hor- 





ton's interest in the said tract of jand end that the same be 

jaid out of the proceeds of the sale of said Jand and out of 

the share of iie watd John Horton in said proceeds, if the same is 
sold, but if the same should be partitioned among the said heirs 
that his said judgment be enforced against the said othe Horton's 
intere&Bt in said land, an for general relief,. That the said 


Hohn Horton be made the party defendant to this petitiom and ans- 


wer the same, but not under oath, answer under onth being waived. 


td Ore htt ¢ 


And your petitioner will ever pray &c. 
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BOA SY, judgment was obtained. 
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Naine of In what court or before what Justice fs oe 3 Amount of Froin what date in- Credits to which Widenienses is sub- i 
‘ Naines of Parties. Residence, | Judgment. terest begins. Costs. "_Jected, if ifany, cthe date. When Docketed. 
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-VIRGINIA- -In Lee Kenney ‘Coa eh Clerk’ S ‘Veuean en 
; jk ay Cee WIN ,Clerk of said Court, do eerie that the foregoing is a true copy of a Judyment in favor of Le A Pe — , at” a 
against...(22Z2z4._.\ ae iA. ) -) aS appears of record on Judgment Lien Docket No... ZL ee Apacer. Zo... of Lee County, See and that 


the sare is properly indexed in the name of BZ Lp: said defendant. 
Given under my hand this the. foe Sane of. eee ite 


Teste: 


Le FA bxciee,. fi... 2. 2 ee len. 


EVERETT WADDEY CG., PRINTERS, RICHMOND, VA, 














Lhe Commonwealth of Mirginia, 
To the Sheriff of the County of Lee, Greeting: 


2 rae, 
eas YK Le tA 


day of __& (Ye, 


A Copy, Teste: 
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Mo the Hon. H. A. We Skeen, Judge of the Circuit Court 
for Lee County, Virginia. 

Your petitioner, John M. Wolliver, would respectfully show 
unto the court that pursuant to e decree entered on the loth cay 
of December, 1908, in the chancery ceuse of Sallie Parkey, et al, 
plaintiffs, vs. R. B. Horton, et al, defendants, that R. L. 
Pennington, appointed a special commissioner for the purpose 
of selling at public outery a certain tract or parcel of land 
described in the bill and amended bill filed in seid cause, which said 
tract of land is known as the 100 acre tract owned by H. M. Horton, 
and lying on the north side of Powells Mountain in seid county, and 
pursuant to the said provisions of saic decree the said RK. L. Penning~ 
ton, commissioner es aforeseid, ecvertised said tract of land to be 
sold on the first day of February 1909, but said conmissioner 
being sick upon that day, the sele of said land wes adjourned unto 
the 15th day of February, 1909. At said last day said land was 
offered for sale and purchased by one Peter Parkey at the price of 
41210. 00, the price for which the seid land was sold was far below 
the real value of said lend. Your petitioner intended to bid upon 
caid lend, but after the sele was postponed he wes misinformed as to 
the dition the sale was to be held, and thererore, did not 
attend said sale, nor was he present on that accasion, nor did 
he ever see or hear of the advertisment of the re-sale of said lend. 
Your petitioner says, that the land is worth at least $1600.00, and 
that he will pay for same, if the sele is reopened, $1600.00 for 
seid land, and he herewith files eae bond in which he binds himself 
to make seid land bring on a re-sale at least $1600.00 on the terms 
ort the former sale. Your petitioner says that it would be unjust to 
the parties interested in the proceeds of the sale of the said land 
to have the sale confirmed at the price of $1220.00, when the 
said end ig worth at lesst $1600.00. 


The vryage, therefore, of your petitioner is, that the 
my 


h 





sale to the said Peter Parkey be annulled and not confirmed, send that 


the seid commissioner, be directed to again offer said land for 


Sale at public outcry on the same terms end conditions on which the 


the said land was previously sold, starting the same at the up~set 


bid of $1600.00. And your petitioner will 





KNOW ALL MEN BY THESE PRESENTS: 
* That we, John M. Woliivwr end D. C. Sewell, 


are held end firmly bound unto the Gommonwealth of Virginia 
« 


in the just and full sen of $3200.00, and es to this obligation 
we waive the benefit of the homestead law. 

Givenu under our hands and seals this the 8th day of 
March, 1909, 

Condition of the above obligation is such, that whereas, 
the said John M. Wolliver has filed in the Cirevit Court of Lee 
County, Virginia, his petition for en upset bid and re-sele 
of the tract of land mentioned and described: in the proceedings 
in the chancery cause of Sallie Parkey, et al, vs. R. B. Horton, 
et al, and mde by R. L. Pennington, commissioner on the 15th 
dey gf February, 1909, at which sale Peter rarkey became the 
purchaser of said trect of lend at the price of $1250.00, and in 
which said petition the ssid John I. Wolliver agrees and binds 
himseif tp pay for said tract of lend upon a re-sale thereof, 
the price of $1600.00. Now, therefore, .. iff upon a resale of the 
guxa tract of lend aforesaid , the said John M. Wolliverg shell 
make said land bring at least the price of $1600.00, then this 
Obligation to be void, otherwise to remain in full force and 
virtue. 


Wetcittd ~frrud Ory Us Lx ip ohietopo'seer) 


24K ( Seal) 








Complainant. 
In Chancery. 


R.P.Horton,et als. Defendants. 


The joint and separate Demurrer of Palmer Newberry and- the 
w OF Ann Btanery,deceacid,to an Original’ Bill of 
filec against them and others 


IX aay e 4. m™ yy ahs - ani ee 
ee ele u Dea Wiha d y ‘Oey nS G Na OV nty 


‘aid defendants say that said Originel and Amended bills 
are not sufficient in law to recuire them to answer,and therefore 
they derur thereto. 
And for gounds of demurrer they Say: 


(I)- Thet Exhibit "I" filed with said bilis,in so far as it 





relates to the land in controvery,is not a deed at all, 
conteining no granting clause,nor any language which 

can reasonably be construed to intend it to be a contract 
to convey,land in controversy.The only language in seid 


exhibit in reference to ssid land being as follows: 
"And the said parties of the first part further agree 
that they will not sell their lend lying on the South 
side of said road and on the north side of Fowels mour- 
tain so long as they both live,but the ssid party of 
the cecond part shall heve the use of the same to eid 
him in furnishing them the support and meintenance 
hereinbefore required,hbut when either one of the ssid 
parties of the first part shall die,the one surviving 
shall have the right to sell or otherwise disnvose of 
the said Powells mountein land". 
(seo) Exhibit ae,') 


said exnibit does not measure uj 
Jake iat out or Statute rior Fr 
CR 


PERCU ONS) victoria RMU Ht Psi cee 


¢ ") 


va 
(See Feeve2e40 of Bode * Virginia. ) 
I OG OER each or thing ,¢can be 


creating © power sell in the said Zllen Horten/. 


and does not vest in her any property in said lend 


other than she already had,outside of said writing. 


Other grounds of demurrer will be essigned at bar. 


ee A Lokp.d. 














Everett Waddey Co, 


Stationers aud Printers, Form No. 0. 
Richmond, Va a s+ -7a3 








to-wit: 





THE ANSWER OF 


























infantg under the age of twenty-one years, bys Dag, Ay “ 2g ‘ 
guardian ad litem, assigned to defend Pa this suit, toa bill of complaint exhibited against 


f ¢ 
and others in the Co#<_ Cee Court for the. rae oo of 
; a" oe TS Be he S2tn, flare, _..__and others. 


‘di a . 
The respondent , reserving tod (aunty the benefit of all just exceptions to the said bill, for 

















answer thereto, answering by said guardian ad litem, say. that Bh ee, ze infant? of 
tender years, and by reason of such disability _C2-z@_e_ incapable of understanding, or of 


4 
taking care of €Z¢ _rights and interests, Ja. Sy therefore commend the same 


to the protection of the court, and prays that no decree may be pronounced which will tend 
to_.t L—_ prejudice. 


Hy ear 
And having answered, the respondent pray to be hence dismissed with Zé€e. 
@Quremsnen,. 


a Vy Sp 
reasonable costs;-in this*behalf expended; and __€41 <y- will ever pray, &c. 








O11 c 7 A ate, 4 | __ Guardian ad litem. 


De a. 








This day, L414 Sal? ae 5 2, WHOSE Mame is Sigtred to 


P | 


a? 
a = 


, ' { ff 1 
the foregoing answer, personally appeared before me, /(¥ «le ° “i - Ga 
aud made oath, that the statements made therein, so far as they depend upon his own knowl- 


edge, are true, and so far as they depend upon knowledge derived from others he believes them 


to be true. 


Given under my hand, this 7 
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OF 
INFANT DEFENDANT. 





GA 0 Fae ff SS, 





To the Hon. H. A. W. Skeen, Judge of the Circuit Court for Lee 


Gounty, Vinginiat 


The answer of Eliza Merriman to a bill in Chancery filed py 
Sall.e Parkey and others against your respondent and others in the 
Circuit Court for Lee County, Virginia. 

For answer to said bill or so much thereof as your respondent 
deems it necessary that she should answer, answering says that sne 
has read the said bill of the said complainant and believes the alle7 
gations therein to be tme. 

She also alleges that she has not received an equal share with 
here a in the estate pf her father, the said H. N. Horton, de~ 

Qhigk Flew Aeecwne © VMN KH Chin (ee EH KO JE 406 7 

ceased, and it is her desire that a commissioner be appointed to as 
certain all the advancements made by her said father to each of his 
said children in the said bill mentioned, and all the funds brought 
into hotchpot and equally divided, She joins wath the said plaintiffs 
in the prayer of their bill asking for a sale of the said property, 
and she believes that it is best to have the said sale as soon as 
possible in order that the purchaser may have the penefit ef the rep 
of 2909. 

She also joins in the said plaintifts in the prayer of /-tiae 27 


pill and asks that equity be done between various parties interested 


in the saic property. And your respondent will ever pray «c. 








Sallie Parkey ’ PLeIUuae et . 
Vs. 


R.P.Herton. and.athmers.... dues  DeFfencent. 


This cause came on to be Weard upon the papers formerly read 
therein and statement of plaintiffs counsel that all matters herein 


have been fully settled, and that there remains nothing further to 


e done in this cause, and was argued by counsel. 


On consider ation of 211 which this cause is stricken from the 


iocket. 





a ey i ek 
Pai & C13, 33 (Losey 











Sallie Parkey and others tN a a dea hniy ig Se Se aire cane 
Vs. Chancery, 


R. P, Horton and oi temte od: be Pig wa eam ek enced! S laealens «FOF CMRI B. 


This cause came on this day to be heard upen the papers 
formerly read therein, the decree of the Circuit Ceurt of Scett 
County, Virginia, transferring this cause fren the said court 
to the Girehit Court for Lee County, the other jecrees hereto~ 


fore entered in said cause, the report of R. L. Pennington, Spec™ 











ial Commissioner filed herein on August 4th, 1909, and supple- 
mental repert filed herein on this day, and was areued by coun” 


sel, 


On consideration of all which and it appearing to the court 


that R. L. Pennington, Special Commissioner, on August 2nd, 1909, 


tle 8 
at public auction after th: requisite adverbisement, otter for 





gale the tract of land in the bill and proceeding mentioned and 
neretovere decreed to be sold, at which said sale Peter Parkey 
and C. P. Horton made the last and highest bid thereler and be- 
came the purchaser thereof at the price of $2105.00, 

Ang it further appearing to the court that the said sale 


the report thereof are each unaccepted to, the said sale and 














said revert are each hereby appreved and confirmed. 

Ana it further appearing to the court from the report of 
the said Comaissioner filed herein on this day that Peter Parkey 
nas sold his interest in the said tract of land to Cc. P. Horton, 
and has requested that conveyance be made to the said C. P. Hor 
ton of the tract of land, And it further appearing to the court 
from the said report and the decree of the Circuit Court tor 
Scott County, that Ellen Horton is entitled to the whole of the 
purchase money of said tract of land, subject to the rights of 
Sallie Parkey therein, and that the said Sallie Parkey and Elien 


Herton have requested that the notes taken for the purchase monsy 








pe assigned to the said Ellen Horton, and the deed now made to 
the said C. P. Horton, Lt is, therefore, adjudged, ordered and de~ 
creed that R. L. Pennington, wno is heréby appointed a Spécial 
Comnissioner for the purpese, make, execute and deliver he. Gir. 
Herton 2 deed ef conveyance, conveying the said tract of land te 
the said C. P. Herton with covenants 6f Special warranty, which 
gaid conveyance shall operate to pass all right, title and in- 


terest of all parties to this suit including that of the said 





Ellen Horton, and that the said commissioner so prepare the said 
deed so that Peter Parkey and Sallie Parkey, his wife, may join 
therein for the purpose of releasing the interest acquired by 
the said Peter Parkey under the sale made to him and Cc, P. Hore 
ten in this case, and report his action to this court. 

Ana the said Pennington, Commissioner as aforesaid is hereby 
authorized to transfer and assign the notes taken by him for the 


purchase money to said Ellen Horton according to the request 











made by her and Sallie Parkey, subject to the rights of the 3 aid 





Sallie Parkey in said purchase money to such sum of money as she 
is entitled, 
And it now further avpearing to the court that the said Pen” 


Ningten éemmissioner as aforesaid has made and executed the said 





Vv. a , 
decd heretofore ordercd te be made, has filed the same in this 
cause,and the said d@ed being unaccepted to the same is herepy 
aporoved and confirmed, and te said Herton will pay to the Com 


rs 


missiener the usual fee of °5.00 for making and executing said 
deed, 


And it further appearing to the court that the said Penning™ 





ton has assigned the said notes as heretofore directed and re7 


perted the same to this court, it is aherefore ordered that the 


said assignment be and the same is hereby approved and confirmed. 


t 


And the said Cemmissioner as aforesaid will pay out tne costs to 








the proper parties in this case and any remaining funds that will 
ge in his hands aid report his action to a future term of this 


court. And this cause is continued. 





KE, ids Sllese 





Sallie Parkey et al 
-V~ In Chancery. 
R. FP. Herton et als. 


This cause having been transferred from the Circuit Court 
of Lee County, Virginia, to this cd urt for decision as to the 
Matters set up and referred to in the amended bill, came on to 
be heard upon said bill, demurrer thereto, depositions of wit- 
nesses, with the exeeptions thereto, and updn all the papers 
in the cause, and was argued by counsel. On due consideratioh 
whereof, the court being of opinion that the absolute and un- 
limited power of disposition of the 100-acre Wallen Ridge land, 
in the bill mentioned, was given to Ellen Horton by the clause 
in theideed from W. H. Horton and Ellen Horton to C. FP. -Horton, 
as follows: 

"And the said parties of the first part agree that they will 
not sell their land lying on the South side of said road and on 
the North side of Powells Mountain so long as they both shall 
live, but the said party of the second part shall have the use 
of the same to aid him in furnisning them the support and main- 
tenance hereinbefore required, but when either one of the said 
parties of the first part shall die, the one surviving shall 


have the right to sell or otherwise dispose of the said Powells 
Mountain land," and being further of opinion that said clause 


is a sufficient memorandum in writing to meet the requirement of 
ert Rat 
the statute of frauds eit is,therefore, that said de- 
murrer be, and the same is by this decree, overruled; and it is 
further adjudged, ordered and decreed that the said Ellen Hor- 
ton shall have the right, upon making disposition of said land, 
have, use or dispose of the proceeds of the sale thereof. And 
it being agreed, by the parties, in wkiting, that after the de- 
cision of this court upon the matters above referred to, this 
cause should be transferred to the said Circuit Court of Lee 
County, it is ordered to be so transferred, together with all 


the papers in the cause, and a taxation, by the Clerk, of the 


costs incurred in this Court to be by him made and filed in the 


Cause. 





Co 


F 
4 


VA, / 





BaLe ee PORROY OM OTHREPS 0.2. occ oles OMe veces sciceee ss COMDlEiNaNts. 
Vs. IN Chancery. 


R.P. Horton and BOG oe) sl tes a) eet. bo sr alle a Nidue ene dee cae Ger ence nt S. 


This cause came on this day to be heard upon the vapers for- 
merly read therein, and the revort of Svnecial Commissioner, R.L. 
Pennington, showing a sale of the land heretofore ordered to be 
SOld to Peter Parkey at the price of 1220.00, and the petition 


of J. M. Woliver for an upset bid on the said land at the price of 


1600.00, together with the bond of the said Woliver with D. C. 


sewell as security thereto, and was argued by counsel, 

And by agreement between counsel for pvlaintiffs and defend- 
ants it was agreed that notwithstanding. an order heretofore en- 
tered in this cause by which the same was transferred to the Cir- 
cuit court for Scott County that the Judge of théScourt shovld de- 
termine the question as to whether the said Woliver was entitled 
to put in said upset bid and have the said sale to the said Par- 
key set aside, and the court having heard the motion of counsel 
for the said WOliver, petitioner, and the argument of counsel for 
the said Woliver and said Parkey, and it apvpearing to the court“ 
that the said bid is a substantial bid over the bid of the said 
Peter Parkey, and that the said Woliver did not have the onvortu- 
nity to be present at the sale of said land, and it anpearing to 
the court that there are infants who may be affected thereby, the 
court is of the opinion that the said upset bid shouk@ be received 
and a new sale awarded of the said land, it is therefore adjucged, 
ordered and decreed that the said sale to the said Parkey be not 
confirmed, but the same be set aside, and the said Pennington will 
proceed to readvertise the land for sale as soon as vractical in 
the same manner as heretofore ordered and on the sane terms, 
Starting the biddings at the vrice of 1600.00 as the bid of the 


Said J.M. Woliver, and revort his action in this cause ata fu- 


ture date, and this cause is continued, 
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SALADS PAPRSY BRR CO WPS x deen wie w JM aia% 0 Ww ates «bees sare FE Cae 
Vs. In Chancery 


Jd.5,Horton and others He Fide ew 0% oom Bd cei ic ced al oe Ces 


This cause came_on this day to be heard upon the bill of the 


The. Aeeaeny Bn Bes, 


complainants and exhib 6“tTica therewith, “the separate answer of Hliza 


-_ * Pe atl 


Merriman and general replication Bhereto, the separate answer of J.B. 
Horton and general replication thereto, the petition of W. E. Orr and 


B. Ds Garter Tailed heregn by permission of the court, and was argued 
pe goynsgh. ei Le a emg ae Soe “ar 
On co ideation of Sit which’ it is Adjudeda; ortereca and de 
h? 
io 


Sf Coe re OI 1- 
creed that the said petition.of the said W. EB. Orr and B. D.. Carter. 
tS Lene. 9 Jrnla Vatu y Pletlhne, Che Keine JW; Nececs Mhrm, V 
be matured at rules, and it appearing to the court that a commission= 


er is necessary to ascertain the advancements made to the various 
eitdren of H: N. Horton, it is therefore adjudged, ordered and de~ 
ereed that Geo. P. Cridlin, who is hereby appointed as special Commis 


1 # SY 0G ~ MCDA ET ar! 
oF the: attorneys five days notice of the time and place of his sitting, 


Sioner for the ine will, after having given the parties hbhereto 


proceed to ascertain the various advancements to each of the children 
of the said H. N. Horton and make report thereof at the next term of 
the court. | | 
It further appearing to the court that the tract) of land in 

question should be sold and the proceeds divided among the var ious 
parties entitled thereto, it is further adjudged, ordered and decreed 
that R. L. Pennington, who is hereby appointed as commissioner for 
the purpose will, after having advertised the time, terms, and place 
of sale for at least thirty days by written or printed notices duly 
posted as the law requires in such cases, proceed at public auction 

to make sale of the tract of land in the bill and proceedings men— 
tioned. at the front door of the court~house on a credit of one and 
two years, except a sum sufficient to pay the costs of this suit and 


commissions of sale, but before entering upon the duties required of 





him under this decree, said Pennington shall execute bond before the 


clerk of this court in the penalty of $5000.00, conditioned as the 


law requires in such cases, and report his action hereunder at the 


next term of the court. And this cause is contimed. 
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VIRGINIA, AT @ Circuit Court) continued and held. for Scott County,at the 

Court=House thereof,on Wednesday the 30th day of June 1909, 
Jalilve.Parkey etal, 

vs In chancery. 

R.PeHorton et als. 

This cause having been ee netielced 1rem tie. Cir ewig Con rg OL 
Lee County,Virginia,to this court for decision as to the matters set up 
and referred to in the amended bill,came on to be heard upon said bill 

depositions of witnesses with exceptions thereto 

demurrer thereto,and upon all the papers in the cause,and was argued by 

gee e, & 
Gone aude weap ht ou whereof,the court being of opinion that the 
absolute anddinlimited power of disposition of the 100-acre Wallen Ridge 
land,in the bill mentioned,was given to Bllen Horton by the clause in 
the deed from N.H-Horton and Ellen Horton to C.P.Horton,as follows: 
"And the said parties of the first part agree that they will not sell 
their land lying on the South side of said road and on the North guia? oe 
of Powell's Mountain so long as they both shall live,but the said party 


of the second part shall.ahave the use of the same to aid himin furnish- 


ing hhem the support and maintenance hereinbefore required,but when mikk 


either one of the said parties of the first part shall die,the one sur- 

viving shall have the right to sell,or otherwise dispose of the said 

Powel's Mountain land’ and being further of opinion that said clause is & 
sufficient memorandum in writing to meet the requirements of the Statute 
of Frauds it is,therefore,adjudged and ordered that said demurrer be, 

and the same is,by this decree, overruled; and it is further adjudged, 
ordered and decreed that the said Ellen Horton shall have the right,+ 

upon making disposition of said land,to have,use or dispose of the 
proceeds of the sale thereof. And it being agreed,by the parties, 

in writing,that after the decision of this court upon the matters above 

referred to,this cause should be transferred to the said Circuit Court 

of Lee County,it is ordered to be so transferred,together with all the 

papers in the cause,and a taxation by the Clerk,of the cost incurred 

in this court to be by him made and filed in the cause. 
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adeposition.of Mrs. HiLen Horton and others 
Freeman, Notary Public, 


Virginia, pursuant to notice hereto attached at R. L. 


Ningtons Law otfice on the sei lay .0ol. Mat He Ow ath. Lee? mead 


evidence on behalf of the plali Pts it] Certain sulttiise tiLtuted? 12 


Goneiator Lee County, and 'transterred) by ,the cavder’ of tne 


ircuit Court Bor Scott County, 


SPM sie BS TOPS! 


for Diapers Mev 


x ploy Vag at ~ if a4 Aw 5) 
VOur /ACpOS Lt Lon, ence 


have you not? 


bilme | sree 
Cridlin, Commissioner, 
evidence pertaining to your rights under the 
eed’ of April, 18, °1905,. was not "relerred| to Mire. Cridiin as 
ELAS. Aen ae Pe Si ant aia 
you 
r husband 
question, and 
ieposition of the witness Mrs. Fllen Horton, is objectec 


t yt 2 + ce Nee Te ae Paes os. gel ee 8a ae er PTE i oe ee 
LO Decause under the OW. LRC me eral t : So Jc OFPEvteilt LO LEStLliry, 


he ObnBr party’ to. the oe rE r deed of wWprdie We... LA@s, ts 
dead and therefore incapable olf testifying. 


The GY ae eos tee 
Os ea OCs Bey ar Orucy 





Q-3- In the deed dated April 18th, 1903, petween yourself and 


husband to C. P. Horton, there is this expression used. 


| a ed 


"But when either of the parties of the first part shall die 


the one surviving shall have the rignt to sell or otherwise 


* 


dispose of said Powell's Mountain land’ What was Mr. 


wk 


Horton's intention and what was the agreement between you 


and him ah that time? 


4 


A Hie intention was’ that I showld nave this”land in ease I 


survived him, and this was the aoreement between him aid me 


* 


before we signed the deed, and had not this agree ent been 


made, I would not have signed the deed to my son, Charlie 


et. 


Horton for the other land. It was upon this consideration 


that I should have the proceeds of the sale of the Mountain 


land, or the land, in case I should outlive Wr, Horton, ©x™ 


cept that I was to pay out of the value of the 
Parkey whatever sum of money that he thought she ought to 
have as we had never given her anything. 
At the time that the decd was made were you advised by any 
attorney whether or not under the decd ot wom. 113) 19 Ce. 
Who Would be entitled to the wroperty Known as the mountain 
land in case you should survive Mr. Horton? 
Yes sir. Mr. L. T. Hyatt who prepared the deed explained 
to me that under the deed I would be entitled to the moun” 
tain land in case I survived Mr. Horton. 
How much is the land worth that you and Mr. Horton con” 
veyed to Cc. P. Horton under that same deed? 


About $2000.00 I suvpose. 


And further this deponent seyeth not. 


af 


(Signature waived) 





A. 


joe 6) owe 
Q~ 2 


ANS. 


Horton, a witness of lawful age sine duly sworn deposes 


state your relationship to Sallie Parkey and Hilen Horton, 


and H. N. Horton deceased? 


Sallie Parkey is my sister, Mrs. Hlien Horton 1 v.~motLher, 


and H. N. Horton decased was my father. 


What is your age? 
Tam ztorty years ‘old, 
Were you present on the occasion when your lather made 


Lar 4 = 


sd to you dated April 18, 1903, and acknowledged belore 


° 


. Hyatt, Commissioner, on August 7th, 19035” 


Was. 
What agreement, if any, was made petween your father and 
mother at that time in regard to the tract of Land mention- 
cd in the said deed, which provides shall go to the sur” 
viving one of your father or mother with the mie. to, se la 
and dispose of the same? 
aereement was that in case ly Mother outlived my father 
was to pay off Sallie Parkey. My Tather said that he 


> 


paid the other girls #6205. ' Sy OO TG. MOUs MOMeRT.. 


which, but that he believed that Sallie would want, of 


i VOSS a, ae a a 
would not be satisfied with Less.than .# 


1000. 009 “and he’ sada 
to my mother that she could sell the land and pay Salve 


7 


whatever amount she wanted and keep the balance for 


self. He told her that he wanted her to have plenty in 


q 


ola days of money that she could have to do with as sne 
pleased. He told her that he wanted ner bount ifully provided 
He asked my mother if she would be satisiied With thas 

agreement afd she said she would be, 
the way sne wanted it. 

When that deed was ged to Which reference is Imad 

iid your father and you and your mother and Mr. Hyatt,whno 
prevared the deed, bpelleve and understand that this deed 


was sufficient to give your motner full ower of disposal 





of that tract of Land to do with. as she pleased, except Por payr 
ing Mrs. Parkey, in the event that she out7lived Mr. Horton? 
A. Yes sir, that was the understanding. 


told him the agreement and he prepared the deed for that. ™ 


Did Me. Hyatt co over.to your house, ang was: he present 
at'the time this matter was talked over between you and 
your Tather and mother? 


oan 


de made some time before Mr. Hyatt came to take 
acknowledzcenent. My mother was away in Washington when 
decd was-.written, out some time after the deed was 

itten Mr, Hyatt came over and read the deed over to BAth™ 


+ 


mother twice in my presence and my mother asked him 


ie DAS WWIeCd Was) ISO 3s COLL SOL Thelvand'’at ary) tae. 


sne. should out Live m nd" | Hyatt told her that 
Was it after this opinion given by Mr... Hyatt that your 
mother and tather signed tne decd’ 

Know whether it was before or after the deed was 
gsiened but before the inatter was closea up my mother asked 
him this question. She rmmarked at the time that she did 
not want anything done which would cause trouble either to 
Medi Vol hersal ter sias’ death. 

CROSST EXAMINATION by JAS.W. ORR. 


Please state what information you had from your father 
to the amount that he had advanced and intended to 
advance to each of his boys? 
a He: told me tnat is purpose wae advanee.‘edeh one of his 
boys.the sum ot 51000. 00, 
KQrs7." What “amount did Hepday; Af ne told you, he intended: to 


xive as an advancement to each of his giris? 


Ao AL ao Mote Kiow Whed we .sa7 oe wnat he intended to rive 





Sallie Parkey and Eliza. Merriman, 


Anne Flanary and Mollie Turg 


told me this time and 


Mother would be 
14G he 


Parkey whatever amount 


aoe ay eee Ld be | 
Question by 


Your mother stated in her de 


i 


advanced 1000 


John claims that he should 


advancement. iI understood you 


Full: kMowhedee vol, bie purnenase 


Jonn claims he should have his 


state the particu 


ee My brothsr John asked my 


tract of land from Henry 


“Te and aa ae ~ +7 
Wo W La (a! 8) at Ms ml by @ligh 1 


GO” LOOK 


$1000.00 for it. I 


CO UDOl) tsi helm sn 


him f aed Nothine: to 


the tre or Land Tor ‘ais 


s eontaining LOQOuwacres and 


oo Tan 
OARS 


>1000.00 for said land, 


AES: 


two horses at the 


nvs: Nore peyeble .oneryear 


tf 
s “Ty 4 
ieee aan A00,, OF. 


Wallen sold 


tneliand was run out and 


Menos; if. i yemembex, 


or ..PL000. 00 Lor 
the land not “cont 


PaCner. about 


cson 


going to leave enough in he; 


me 


spoOSsSLt ion 


“OO; ££ “aitpaet! sof, Landtoh Blac 


ars in regar: 
Tet 


West W: 


advised 
ade 
AG) WH Lt 


part ot the 


LTO, Daye at ene recess t- oF 
valid 


RPLES. Ha 


Arter 
1em°to Henry T. Furges 
Fed. 
But 
sald land. 


gin 200 acres. £ 


pub ne sald’ that had given 


ali that he intended to and 


ro 4 am Ie 
Salve Stel way 


he did not believe rmy 


L 


Sallie Parkey off with %650.00, 


hands to pay 


want 


GUE es banmecan, 


that your prother John was 


water. Your brother 


be charged put 8.00200 Ler that 


yesterday that you had pretty 


otf that land and the reason why 


abatement. I wish you would just 


FO tnAT? 


ner to purehnase for him this 


= 


allen, situated on Blackwag$er. 


found that Mr. Wallen asked 


alinst the purchase but John 


or 
CAs 


mm tne Lend raait ed. 


dd. ne was.Willing to take 


estate, The land was 


My. at hernias 


ny ‘sroevner” Jon 


ne sum of 


, gs, ‘ 
down in 450.00, paid 


not rememocr, and executed 


te) 


after @ate for the residue which 


salad notes were executed Mr, 


SOh. Some tine aiter thas 


short ‘gomething Like twenty- 


my Lather paid the full amount 


Atter- it ascertained that 


Was 


said something to my 


the snortage,; aend-ne 





saidg that Jonn was well satisiied with the land ant that he pe~ 
Lieved he would just pay off the note in Py waleny he “aig 
come time alter the note was paid off my brother John Soi 26 
hot to have vaid the full amount ot said 
note: tat “he My father 
answered nim that he did not know whether he gould or not, but 
that ne nad thought it was best to pay tt OLL WhenouL any) Twss 
Xukt Kowknex Kxks demaneark sxkk nOK, 
ic Stiscrcacknieroc“Treckeacoayx 
2 


ty i am: = 


weoive Tad # 


The deposition of G. P. Horton is objected to in so far as it 
yvertains to the dedd o! April 1%, 1903 in toto, because said 
Horton was a party to said deed and therefore under the law he 
is imcompetent, the said Harvey N. rt or me. of the part Hee''t:e 
the deposition of Cc. P. Horton saw fo: 
‘He cross examination by Jas. W. Orr is 
to because irrelevant and immaterial. No matter what 
the intention of H. N. Horton may Rav peen as to his sons and 
made a Will in which he had carried out 


intention, such intention would not be banding in Law. 


in waiving the obgfections heretofore made to the deposition 


Horton but insisting srcon, c¥Foss ~examins 
¥ou ave the same Cc. P. Horton are you not as mentioned in 


Ait. Amel Whe oy LOS 


cap ried out the duties éaneumbersd upon you 

1e provision of thai deed} 
You then furnished your father H. N. Horton, IU AS 
life time as sa@&@da deed vas executed his support: and 


tenance? 





You have likewise given to Ellen Horton her Support and 
maintenance up to the present time have you not? 


As.far as she has asked me for anything I nave, 


Ana further this deponent saith not. 


(Signature waived. 


L. T. Hyatt, another witness of lawiul 


sworn devoses and 


4 


Q7-1- State your age, residence and occupation? 
A. \Age Torty years, reidence Jonesville, Va. Occupation Deputy 


Collector for Internal Revenue, 60th District wit 


quarters at Abingdon, Va. 


How far did you travel in coming to this place bot, Ere 
your depo 

ees eS, 

What was your occupation in 19038? 

Attorney at Law, Jonesviiic, 


As such ae! Vow "PMevarc a. aeed Oa? ean « 


Ce OR UP Lr Anon by Orle 


tT hand yeuca copy, of thé deed dated the ela am os tga @ SUMAN: bya) 3Uin Sr 
1903, and acknowledged Augus beh tao, Cl Ore You" \aAs 
Commissioner in Chancery, and filed as exhibit No "1" with 


2 


foe. ia Dtie. S tpl Ale wa LS ask you to examine the said 
deed and state whether or not tnis is the decd wnich you 
Say UT OU weep arcd wer Mr. Harvey Horton? 

I have examined the original deed 

is the decd which I prepared ana U1 acknowledgement 

Mr. & Mrs. Horton taken before me as coltmissiloner in 


Gcry. 





Do you now remember where you were at the time the ac” 


Know Lt aMients J Gy LS deed was Laken? 


the residence of Mr. Horton on Wallens Cr ek, now the 
3 


} 


PP. Horton DL suppose. 
por not CC. P, Horton was prefpent 


at the time the deed was signed and acknowledged oy these 


J 


part les? 


| fe ae Bo) 


He was there and so was his wife, but whether they ware in 


the room just at the time the decd 


was signed and acknowl— 


edged I can't say, but he ; there in the house that day 


aha il DALKed. > and 


Previous to 63 ing sald deed to you remember any conver” 


Sah on pe.’ n Mj Horton and Mrs. Horton about 


viver: of them being entitled to have tne property 


called in the deed the mountain piece? 
oine question and any answer ther 


cause immaterial and irrelevant, ecause th 


nee meade upon that occasion i168. t] best evidence and 


LYyYHee LT < 


© oO Okey 


remember they talked about that matter on the day 


signed and acknowledged beiore it was 


viene d 


icknowledzred, but I can't rememoer definitély what the 


that were used in the conversation. At the time 


I prepared the deed for Mr. Horton, which I dic at my of 


fice in Jonesville,he told me that he wanted to retain that 


» 


Land on the mountain north of the Wallen's Creek road ana 


wanted Charlie to have the use of it to help support him 


id his wife and wanted tne one of them which survived to 


ve the right to sel 


; 


Ut 


dwhich I unagertook to do. Knowing his wishe@ in regard 


the matter I did not pay any particular attention to 





what was said on the day the acknowleigements were taken, but 

t think the talk between them was to the same effect. 

ny pest recollection in regard tout hs matter. 

Q-S-— “Had. you .becn directed by Mr. Horton to so prepare Lae Voce. 
that Mrs. Horton should have the dispostion of the loun™ 
tain tract of land in case she should survive him? 

The foregoing question and any answer thereto is objected to 

first pecause leading, and second because the Witness has al” 

ready testified as to the directions given him by H. N. Horton 
concetning the dispositio PE $ne “braet.. ply Land. 


wy 


Ue directed me to put in th Jeed 1 se which I did 


NOL sm ey Sine understood him. 


VOT if it was ste@tea between Mr. 1a Mrs Horton: oh. the 
day you the acknowledgements the purpose ot re7 
taining this property to the survivér, please state 
what purpose was expressed petween. them? 

The foregoing question and any answer thereto 18 objected 


eeuse immaterial and irrelevant, and oecause the deca speaks for 


J.C shoei 

the qgeed was acknowleaged they gave as on 
son for allowing the survivor to seil CLS Lala is yO 1S 
iging of Mrs. Parkey with the other Ghiddayen who had re~ 
ceived advancements theretotore I believe that ne said 

ancements whatever, and tney 

wanted to retain that land and ec. The. (Surya yor 
as to equalize her with the other children who had been ad™ 
vaneed by them out of their estate. They aiso stated that 
Mrs. Merriman was entitled to some more money jt ot Vite 
estate to be eqial with the otners and provided in the deed 


or a payment of a certain amount to her, They also said 


tnat Jim Horton and George & John had gotten all they in7 





tended them to have and Mrs. Furgeson and Mrs. 


te 


intended them to nave, 


intended him to have, 


ne was entitled to. 


ee = +o r= a ee ee + 


forevoinge ier in’ so 


aren Pa BF ~ 
gf Sa, A up Gale 


iort on 


each oi their 


chin or tacm 


the question aske Le ELS 


warts in 
ty i ae U 


parties declaration as to 


nave is not binding in law, unle 


44607] 


—_ 


Was anything said and O 


anount that might 


+ 


a see a ot dA. 4. = 1, --) 
Boual \ a a) (i ELS otner 


Sstavedst 


tA ~~ anim AS 
aN oe OT \ 


tne conversation. <A Tew 


Rin 
iv dL. oe 


Wanrdan had nad ren 
Horton. nadwhad a+>+very 


Cc 


ze) 


11% ne idea at 


¥ hive C 


rpeat 
nis wit ea was 


Land for the penerit 


irkey with the res 


yk a an | ~ = “J . l- 3 te = Dol can’ mh a mr 
eat, Gea eON Le th 3 i acknow Le 


; ~ 


LT understood * 


Tek ne if Le a SI LS 


ale = tr i 
li FY Ct 


* 
7 5 7 “T | a | a 
Day mrs. 


Parkey 


other chilaren, 


Also sa 


> Will properly acknowledged 


what 


pe over RBAK alter 
can't undertake to detail 


Li. Se 
monvuns 


sever spell 


nd in all probability Ww 


Praneary <vad: gotr 


and this deed gave Charlie 


het Balter gotten a: whole 


Le ther Harve “Hortuen, 
have. 
what 


as. b0O 


MOTOS hat “oey: Antended Il ior 


=sponsive to 


and irrelevant 


childen to 


lec lara” 


* ‘ 


witnessed. 


tO any 


making Mrs. Parkey 


children? 


the exact wore 


nafore this deed was 


of sickness, 
nably well for a man of 
time that not 


tela ne would 


uld be 


surr 
40 Pretarathat piece) of 
to equalize Sallie 
nver— 
was taken, 
him and his 
tHe. right ho. @ell tie 


S Gi I ct iL 


ae 


rt a7 e 7 L- a 1 a 
WoO em re Ge TYG 


Mie. peete- of. t SorsnHep own 





CROSS BAAMINATION. 
If it was the intention and agreement between H. N. Horton 
and his wife that Mrs. Horton should have the benefit of 
any sum that might be left over and above the amount that 
is necessary to make Mrs. Parkey equal with the other GaAs 
dren, why was the same not incorporated in the deed? 
deed was written the matter of equalization 
Parkey was not mentioned by Mr. Horton as I remember. 
was some talk on the day I took the acknowledgements 
whether the deca should be amended to show what feet, 

, I told them I did not think it would be necessary to 
change the deed that she covld do that if she wanvee to any 
how. hrs. Horton wanted it amended to show Shat 
proceeds of the sale oi that land should go to 
oreniough of\it to equalize» her, Out" I told, ner that 
need not chamze the deed on that account, that ii 

tov seld.-the!'band after. Mr. Horton's death, she 
shanging the deed. 
of Mrs. Horton wa provided Tor:in the 
Horton was it not? 
Po pecolVvect. Lib. 
farther this witness sayeth not. 


(Signature waived). 
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Virginia, Lee County, to-wit: 
I, Allie 0 Freeman, a Notary Public in and tor the County. .of, L¢ée 
tavestot Vireinua, ‘do: hereby certiny, that the foregoing deposi- 
BElien Bortow, C2 Pa Horten, and L.-T. skyav, meme: duly Laken 
and sworn to before me at the time and place, and for tne purpose In 


the Caption mentioned. 


Given under my hand this the wy lay of March, 1909, 


+ 


Lhe 





of costs. 


P, Horton witness 1 aays Abt endance 
T. Hyatt, -Wioness 
Freeman, Notary Public 


hours at 75 cts per hour 


VOGAL 


Jppreey Nyleote 





a. al 
; ee 
f oy 
Pa 

AN 


To J.B. Horton, W.M.Horton, James Flanary, Narvey N. anary , 
Bell F. Slemp, Ella Planary, Milford Flanary(infant) Reaty Flanary 
(infant) Palmer J. Newberry, Lindsay J. Horton, (infant) Olel Horton 
(infant) Kitty Horton, C.P.Horton, HEliga Merriman, George W.. Horton, 


Py POO S wd J’. Re Hopson, 
an gt} 


1 ae wht, . ot ay 42 
Bake dtice niet we ghatt, Band “day di March, 1909, at 
oe ri | 4 4 ; | 
peanin ton's “tn the Town of} I sopepifiine , Virginia, between tie 
Us a4 { .f . 1 LP b thy 
P £ mM ; am 
hour = ae 13 M. ‘. “ and 2 P o the: 5 ov Mo ‘ha ca % da ays v7 > pre 1} ah Ce ‘a €; ce Y Lakg: oe ae DOS at 


#5 


is 


vs ry : we cM. $" 
Chas « Cle sh Hy ata and dneys,, "bo ‘bé?pe sad in ev ic lenice ain our vehalt, 


id , 


Wan: a sort aid/euit, govenaiti tae Wit Coutt. ef the ounty of 
gs e me ie ! 


‘hee, Wherein, you ate lef: Aang Anan Jord Dial pVart gy and i: tor 


Ay Rh i a 

j ? pe rh i 

i ’ ‘ ary 5 Oh 5 le # ; Ss LI wie 
enly onse, he tarng of the said agpositions be mot Con need on 


a 4 
¥ ny * We Adi 


. ' mt % ~y ‘« 
it odin enced, be “Hot gonc luded on twat day, the taking 
: rs if ¥ i ‘ % ; 

bé adjourned and eR * 1 POI day to day, or trom 
time to time, at the same place and between the Saine nouBbs, until the 
game shall be completed. 


Very resve cttully, 


BEillen Horton. 
Sall&e Barkey. 


By Penningvon Bros. 
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} 
To JvB. Horton, WM. Horton, James Flakary, Harvey .N. Flanary, 


“ 


Bell: Fioglemo,. Bile: Flanary,, Mite “ord. Planer y,(infant) Beaty Flanary, 


(intant): Palmer: J. Newoerry, Lindsay J. Horton, (infant) OLei. Horton, 


(infant) Kitty Horton, '@.P. Horton, Eliza Me erriman, George bE i 


PP Pee ee a en 7” he ee oe 


ean aN Ln 
¥: t 7 een, “ “> ) T Bs. Wee “. 
RP Horvom, andwd. ne Hort von. | | 
Me N Lact co <- mS wer ~N << mage ae cY K 


pe 


Take notice that We she aL, on RRS. apne ‘day Tins Maren, 1909, at 


om nated 


—_ 


Ry. bh.) Penning tons (a1 dng. Bers Seok ohesville, Varginia, between the 


hours of 3 A.M. and 5 PLM., on wnav as Wy, proceéd to take the deposi~ 


SE RE NR REET 
ee ‘ awn 


co “ ; a | * 
bdons of L.t.Hvatts and sthers, to be read in evidence in our pehalf, 


in a certain suit depen Aes an “the Gireuit fouxrt Lor, the county of 


a eS i! oneal 


Lee, wherein you are deLe nants ‘and we, aré plaintiffs, and: if for 
“ane 4 AS sl | Pes "4 thes 
a 
ie ae ac 4 fon x 'y = 
@ f it <a S eee mn \ 4a 1 


aes Ns 3 0 | | é; 
that day, or, Br commenced, be Not coneludea on that. day, the taking 


Same will be adjourned and continued from day to day, or trom 
CO CLMe ab the sane Dlace and between the same hours, until the 

game shall be compleved, 
Very Respectfully, 


Horeon. 


- Park ey ° 


By Pennington Bros. 
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The further taking of these depositions is adjourned at the Law 


off ice of Geo. P. “Sridlin, in the Town of Janesville for January Pe aigd 8S 


1909 
‘fommissioner. 


Met vursuant to adjournment at the law office of Geo. P. “ridlin, 


in the Town of Jonesville, January 23rd, 1906. 


Praesent: 8. Le. Pennington of counsel for plaintiffs, and Nliza 
Merriman defendant. 
GC. T. Duncan, Jas. W. Orr of counsel for defendants, 


= 


and M. G. Ely, guardian ad litem. 


“*. P. Horton, a witness of lawful age being duly sworn devoses 
SAYS: 

Qel. State your relationship to Sallie Parkey and Flien Horton, 
He N. Horton, déceased? 

Ae- Saliie Parkey is my sister, Mrs. Ellen ‘orton ks my mother,: 
He. N. Harton deceased was my father, 


Q9- 2. What is vour age? 

Ans. I am forty years old, 

Q+ 36 Were you present on the occasion when your father made a 
deed to you dated April 18, 1903, and acknowledzved Before L.T.Hyatt, 
Commissioner, on August 7th, 1903? 

Ans. I was, 

Q-4. What agreement, if any, was made between your father and 
mother at that time in regard to the tract of land mentioned in the 


said deed, which provides shall £0 to the surviving one of your father 


2r mother with the right to 3611 and dispvose of the same? 
Ans. The agreement was that in case my mother outlived my father 
she was to pay off Sallie Parkey. If father said that he had naid the 


wv 


: a ~ ~, a = 
other girls $625.00 or 2550.00 I do not remember which, but that he be-— 


a j € « ; ; 
vl a a x, 


vyl000.00, and he said to my mother that she eould say the land and 





pay Sallie whatever amount she wanted to,and Keep the balance for her- 
self. He told her that he wanted her to have plenty in her old days 
of money that she could have to do with as she nlieased. He toid her 
that he wanted her bountifully provided for. He asked my mother if 
she would be satisfied with this arrangement and she said she would 
be, that that was exactiy the wav she waited it. 

Q-5oe When that deed was made to which reference is made above 
did your father and vou and vour mother and Mr, Hyatt, who vrenared 
the deed, believe and understand that this deed was sufficient tO 
Sive your mother full nower of disposal of that tract of land to do 
With as she pleased, except for naying Mra, Parkey, in the event that 
she out-lived Mr. Horton? | 

Ans. Yes sir, that was the understanding. I came to see Mr, 
L.T.Hyatt, told him the agreement and he prepared the deed for that 
purpose. 

05. Did Mr, Ay £0 over to your house. and was he present 
at the time this matter was talked over between vou and vour father 
and mother? 

Ans. The deed was mane some time before Mr, Hyatt came to take 
the acknowledgement. My mother was away in Washington County when the 


deed was written, but mme time aftanr the deed was written Mr, Hyatt 


came over and read the deed over to father and mother twice in my 


presence and my mother askad him if the deed WaS 30 she could sell the 


land at any time if she Should cut—-Live my father, and Mr, Yyvatt told 


her that it WAS. 


Q-7. Was it after this Opinion given ny Mr, Hyatt that you mothe 


er and father signed the deed? 


Ans. I do not know whether it was hefore or after the desd was 
signed but before the mtter was closed Up my mother asked him this 
question, She remaked at the time that she did not want anythines done 
which woud cause trouble either to me or to her after his death, 


ST033-Bxamination Dy Jas. W. Orr, 


state what information you had from your father in 





revard to the amount that she had alvanced and intended to advance 


to each of his boys? 

Ansa. He told me that his vurvose was to advance each one of his 
poys the sum of $1000.00. 

XQe2e What amount did he say, if he told you, he intended to 
give as an advancement to each of his girls? 

Ans. I do not Know what he saé@d about what he intened to sive 
541119 Parkay and Hliza Merriman, but he said that he had biven Anne 
Flanary and Mollie Furgeson all that he intended to and told me this: 
time andagain. He said that he did not believe my mother would be 
satisfied to put Sadie Parkeyv off with $650.00, and said that he was 
going to leave enough in her hands to vay Sallie Parkey whatever a— 
mount she wanted to, 


EP ug\ MOULIN 272 


ad 


Question by 

M921. Your mother stated as deposition. that your brother John 
was advanesad $1000.00 in a tract of land on Blackwater. Your brother 
John claims that he should not be charged out $800.00 for that ad— 
vancement. I understood from you yesterday that you had pretty full 
Knowlelge of the vnurchase of that land and the reason why John claims 
he should have his abatement. I wish VOU would just stata the 
GCulars in regard to that? | 

Ans. My brother John asked my “*ather to purchase 
tract of land from Henry west Wallen, situated on Blackwater, 
to look at it and found that Mr, Wallen asked $1000.00 for it, 
vised against the ourchase but John insisted upon ites heing made and 


3214 if the land suited him I naa nothine to lo with it and he was 


Willing to take the tract or land for his vabtt of the estate The 


land was sold as containing 100 acres and 30 deeded. My father agreed 
to pay at the request of my brother John the sum of $1000.00 For said 
Q 5° . am Ses 2 

land, paid down in cash 7450.00, vaid two horses at the priee;l de nat 

remember, and executed his note payable one year after date for the 


AAT ; - 
residue whieh I think Was $400.00. After said notes ware executed Mr 


W = 
Yallen sold them to {fenry T. Purgragon, some time after that the 1 
2 time after th: ce Land 





tf 


was run out a Kibo for a mething les seaa twenty acre 


remember, But my father paid the full amount of #1000.00 for 

land. After it was ascertained that the land did not contain 100 
acres E@ said sometuing to my father about claiming 2 discount for the 
shortage, and he 3aid that John was well satisfied with the land and 
that he halieved he would just pay of the note in full, which he did. 
Some time after the note was paid off mv Rakxax Brother John said to 
my father that he ought not to have paid the full amount of said note 
that he could have got rif of part of it. My father answered him 

that he did not Know whether he could or not, but that he had thought 
it was best to pay it off without any fuss about it. 


And Purther this witne:33 saith not. 


{Signature waived). 


Virginia, Lee “County, to-wit: 

[, Geo.P.cridlin,Snecial tommissioner in the thaneery cause 
of SAlIl1i4® Parkey «et al va. J. BR. Horton et. al, do hereby certifv 
that the foregoing denositions of Bien Yorton and 7.P.Horton, ware 
hilly taken andl sworn to before ma at the times Niaces and for the 


purnose in the cantion mentionet, 


Given inder my hand this the 29th dav of Jamiarvy, 1909. 


Ve Special Commissions. 








Sum Panay aes Bes Celie in ney {ER Plaintiffe 


Wa. In Shancery, 


0) P OCR On) Oe ae — Sew eee Nafendants,. 


To the Honorable H.A.Y.S) n, Judge of the dircuit tourt of 


Les County, Virginia: 


Your undersigned who was, by a decree rendered by your Honor in 


the above styled cause on the 15th day of December, 1908, anrvrointed 


2 Special tommissioner for the wirpose, and directed to proceed to 


ascertain the various adancements made to each of the children of 
the said %.N.Horton and make report thereof at the next term of 
the Sourt, begs leave to ranort, that after siving notice as re- 
quired by said decres, which notice is hereto attached with returns 
thereon showing the service thereof, he nroceaded on the. 21st day 
of Jamiary,1909 and following days to vnerform the duty required of 
him by said decree, and respectfully submits the result of his ine 
vestigations: 

The depositions of Mrs, Blien Yorton, the widow of 4.N.Horton 
and the mother of all his children, and of “.P.Horton, one of the 

of said H.N.Horton were taken by the vlaintiffs heafore your 
commissioner, and said depositions together with exhibits filed 
with are herewith filed pronerty endorsed. 

rom this evidence which i3 all the evidence brought before 
your Commissioner, your Sommissioner is of opinion that advance— 
mentd wars made by H.N.Horton, in his life time to his children 


as follows. to-wit: 


J 

Leto Jone. Horton, in land on Blackwater, $1000.00 

To William Horton, in land 1000.00 

fo Anne Flanary,nee Horton, in cash, Aug *#11,1897 600,00 

Yo James B. Horten, in land 1006,950 
Mollie Purguson, nee Horton, in cash, 

Harvey N, Horton, in land L000, 08 


t+ P, Horton, in land 1000.00 


Horton, in «land 1000.00 





Klisa Merriman, nee Horton, in cash ‘two receipts) 9 600.00 


Robt. P. Horton, in cash 1000.00 


Sallie Parkey, nee Horton, Nothing 


ron the avidence in this matter it appears that H.N.Horton, 
deceased, intended to advance to sach of his sons the sum of $1000.00 
and to each of his daughters the sum of $600.00 or $650.00, but he 
Yailed, in his life time to pay anvthing to Ssilie Parkey, his 
youngest daughter, but from the denosition of Mrs, Hilen Horton, 
it anvears that it was his intention that his widow, 3hould she 
survive him,should pay to Mrs, Parkey sch 31m as she tfhoucht pro— 
per out of the proceeds of the sale of the tract or land living on 
the north side of Powells Mountain which i3 ordered to be 301d in. 
this cause, and that it was his intention after his said daughter 
W283 provided for, that all of the balance of his braperty of what— 
ever nature should zo to and necome that of his said wife, Flien Hor— 
ton, should she suryivé him. vour commissioneyis not rannired to 
report on this matter, put as considerable part of the evidence 
Miled before him bears on this yoint, he considers it proper to 
call the tourts attention to tne same, 


* All of which is resvectfully Jupmitted, 
“hgh 3G he: 


special “Sormissioner, 


a 


Your Commissioner hereby certifies that he hac been angaread 


in performing his Vities in this case for eleven nours for which 
OAL Aw p/ G2 SN, frenetic’ 
he charres $8.85, and he 2130 vaid out the sum of 1,00 for serving 


notices. Given under my hand this Feb. ist, 1909, 


2 bt fl, 


F, Ses 
=f 
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Virginia, 

At a Circuit Court continued and held for Lee County, at the 
Court-house thereof, on Tuesday, the 15th day of December, 1908. 
Sallie Parkey,. and others, Plaintiffs. 

Vs. In Chancery. 

J. B. Horton and others, Defendants. 

This cause came on this day to be heard upon the bill of the 
complainants and exhibits filed therewith, the answer of M. G. Ely, 
suardian ad litem for the infant defendants, the separate ansent of 
Eliza Merriman and general replication thereto, the separate answer 


of J. B. Horton and general replication thereto, the petition of 


W. E. Orr, Couk & Orr and &. D. Carter filed herein by permission 


of the Court, and was arzued by counsel. 

And it appearing that process has been duly served on all the 
home defendants & order of publication duly made as to the non-res~ 
idgent defendants the bill of the complainants as to such not answer-~ 
ing or given time to answer is tuken for confessed. 

On consideration of all which, it is adjudged, ordered and 
decreed that the said petition of the said W. E. Orr, and Couk & 
Orr and B. D. Carter be matured at rules and leave is granted 
Palmer Newberry &« the heirs of Mrs. Annie Flanary, dec'd to file 
their answers at &nd Janty Rules 1909, and it appearing to the 
Court that a commissioner is necessary to ascertain the advancement 
made to the various childred of H. N. Horton, it is therefore ad- 
judged, ordered and decred that Geo. P. Cridlin, who is hereby ap- 
Pee oa as special commissioner for the purpose will, after having 
given the parties hereto, or their attorneys, after 2nd January 
Rules, 1909, five days notice of the time and place of his setting, 
proceed to ascertain the various advancements to each of the children 
of the said H. N. Horton and make report thereof at the next term 
of the Court. 

It further appearing to the Court that the tract of land in 


question, should be sold and the proceeds divided among the various 


parties entitled thereto, it is further adjudged, ordered, and de- 





creed that R. L. Pennington, who is hereby appointed as Commission- 
er for the purpose, will, after having advertised the time, terme 
and place of sale for at least thirty days by written or printed 
notices duly posted as the law requires in such cases, proceed ka 
at public auction to make sale of the tract of land in the bill and 
proceedings mentioned at the front door of the Court house on 4 
credit of one and two years, except a sum sufficient to pay the 
costs of this suit and commissions of sale, but before entering 
upon the duties required of him under this decbee, said Pennington 
shall execute bond before the Clerk of this Court in the penalty 
of *5000.00, conditioned as the Une Rae Rae in such cases, and 
report his action hereunder at the next term of the Court. 

And thie cause is continued 
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SALLIE Parkey et al Poben lit u denee 
Vs. 


J.  Hemten et al ; Defendants. 


WHEREAS, by a decree rendered in the above styled OChaneery 
cause, by the Circuit Court of Lee County, Virginia, on the 16th day 
of December, 1908, it was among other things adjudged, ordered and 
decree that Ceo. P.Cridlin, who was thereby appointed a Special 
Commissioner for the purpose, should proceed to ascertain the va- 
rious advancements to each of the Children of H.N.Horton and make 
report thereof to the net term of the Court. 

Tow, therefore, NOVICH is hereby given that the undersigned 
will sit in his office in the Town of Jonesville, Virginia, on the 
21st day of January, 1909, for the purpose of performing the duties 
required of nim by said decree, and said sittings will be adjourned 
from day to day and from time to time until said duties shall be 
completed. All persons in interest are required to attend at said 
time and place with such papers, books, vouchers and obher evidence 
as will enable the undersigned to properly ascertain said advance- 
ments. 


Given under my hand this the and day of haiti 2 1909. 
Special Commissioner. 
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SALLIE PARKEY BET Ab + vP Pa ieee. 
WS: 


J. B. Horton et al Defendants. 


WHEREAS, by a deccree rendered in the above styled Chancery 
cause, by the Circuit Court of hee County,. Virginia, on the 15th 
day of December, 1908, aa was among other things adjudged, ordered 
and decreed ene Geo. P.Cridlin, who was thereby appointed a Special 
Commissioner for ‘the purpose, should proceed to ascertain the vara- 
ous advancements to each of jhe children of H.N. Horton and make re- 
port thereof to the next term of the Court. 

Now, therefore, MOTICH is hereby given that the undersigned 
will sit in his office in the’ Vown of Jonesville, Virginia, on the 
2ist day of January, 190, for the purpose of performing the duties 
required of him by said decree, and said sittings will be adjourned 
from day to day and from time sto time until said duties are com- 
pleted. All pesons in interest are required to attend at said 
time and place with such papers, books, vouchers and other evidence 
as will enable the undersigned to properly ascertain said advance= 


ments. 


Given under my hand this the 8nd day of January, 1909. 
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SALLIE Perkey ot al - += =< -— = ewe ee ee we ~ & Plaine 


VB. la Onancery. 


J. EB. Sorton et eal Defendants. 


WHEIZEAS , wie above styled Ciaanesry 
OWUBe, by Virgeinis, an we 16uh day 
of Lecember, stiudeged, ordered and 


yoointed a Special 
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IOLA wih 


OU iss.0aer Pox proceed to ascertain we Vae- 


Shildéren of H.N. Horton and 


ah 


YlLous a2*vVenceneitse to #@acy 
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report vwasereol bo oe Cort. 


elves. tah on¢6 widersimned 
Joreeville, Virr~inia, o1 the 


or Jatuary, pose of cartcrming the duties 


270 42.9 Si6bines will bo arjourned 
“Linge wital said dubvies Shall be 


completed. Ln i1terest are required to attend abt said 


cume aid placd wita such papers, books, Vouciers and otaer evidence 


Hie the undersigaed te properly ascertain said e,dvance- 


ce nia 354 1? tH 


0 Ly Ijps 
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SALLIE PARKBEY ET AL Ria war te S- 
Vise , n Chancery. 


wv 


Jey ise. HORLONG ST AL Defendants. 


WHEREAS, by a decree rendered in the above styled Chancery 
cause, by the Circuit Court of Lee County, Virginia, on the 15th 
day of Ddcember, 1908, it was among other things adjudged, ordered 
and decreed that Ceo. P.Cridlin, who was thereby appointed a spe- 
CHa Commissioner for the purpose, should proceed to ascertain the 
various advancements to each of the children of h.1). Horton and. 
make report thereof to the next term of the Court. 

Now, therefore, NOTICE is hereby given that the undersigned 
will sit in his office in the ‘'own of Jonesville, Virginia, on the 
21st day of January, 1909, for the purpose of performing the duties 
required of him by said decree, and said sittings will be adjourned 
from day to day and from time antil said duties shall be completed. 
All persons in interest are required to attend at said time and 
place witn such papers, books, vouchers and other evidence as will 


enable the undersigned to properly ascertain said advancements. 


Given under my hand this the ena day of January, 1909. 


Y/Y? 
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Special Commissioner. 
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To the Hon. H. A. W. Skeen, Judge of the Circuit Court for Lee 


County, Virginia: 


Pursuant to a dearce rendered ab the May term of the Circuit 
Court for Lee County, your undersigned Special Commissioner in the 
Chancery cause of Sallie Parkey and others against R. P. Horton, pro7 
ceeded to advertise for sale the tract of land theretofore directed 
to be sold at the up-set Price of $1600.00 as the bid of John W. 
Woliver, and on the 2nd day of August, 1909, proceeded, after having 
duly advertised the time, terms and place of sale, to make sale of 
the land in the bill and proceedings mentioned, and after varioyws 
and numerous biddings upon the said tract of land, the same was final 
ly knocked off at the price of $0105.00 to Peter Parkey & C. P. Hor- 
ton. The said Parkey & Horton paid your commissioner the cash pay 
ment of $010550 and executed their several notes for the remainder 
thereof, namely one note due one year after date for 9947.25, and one 
note due two years after date for 3947.25. After paying costs of 
the said suit, commissions of sale and re-sale, and rettirning the 
cash payment heretofore made by Peter Parkey on the first sale of 


$122.00, there leaves a cash value in your Commissioners hands of 


BA ’ } ’ CI t€ 


Your commissioner Par 4 reports that it is the wish and desire 


of the plaintiff, Ellen Horton, that the notes taken for the said 
purchase money by assigned to her and that a deed be made to the said 
Peter Parkey and C. P. Horton for the said land that it is the in- 
tention of the said Ellen Horton to pay to the said Sallie Parkey, 
wife of Peter Parkey, the sum of $1000.00 Less her pro rata part of 
the costs and expenses of this suit out of the said notes, and your 
Comaissioner asks that he be permitted to so assign said notes, and 
tnat a deed be made to the said C. P. Horton and Peter P- rkey for the 
saia tract of land, in which event this cause will be completeq and 


ready to be stricken from the docket. ~ 


Respectfuliy submitted. | Ata 


ComnLss Loner... 





















































Te the Hon. & A. W. Skeen, Judge ef the Circuit Court for 


| Lee County, Virginia. 


In the Chancery eause of Sallie Parkey and ethers against 

| R. P,. Hertoen and others your Commissioner begs leave to report 
that since the filing of his report herein on the 4th day of 
August, 1909, showing a sale of the land in the bill and proceed” 


| ing described to Peter Parkey and C. P. Horton, that the said 


| Peter Parkey has sold out his interest in the said let ef land 


| te the said C. P. Herton and has requested that your Cemnmissioner 
yvrecure an order of the eceurt directing a cenveyance ef the said 
preperty to the said Cc. P. Horton alone instead of to the said 
Peter Parkey ana c. P. Herten, and asking that the deed be se 
prepared that the said Peter Parkey and his wife, Sallie Parkey, 
may join in the conveyance. 

Your Commissioner further reports that Hlilen Herten is also 
Aesirous of receiving the notes that were executed for the pur 
chasé money instead of waiting for your Commissioner to coblect 
and pay ever the cash, and has agreed with the said Commissioner 
to receive the said netes without recourse and to pay to Sallie 
Parkey such part of said money due under the said sale to which 
the said Sallie Parkey is entitled under the evidence, 

Ana the said Sallie Parkey has agreed that the said netes 
shall be so assigned and she te receive her part ef the purchase | 
meney frem the said. Flien Horton her mother. 

Your Commissioner therefore recommends that the said deed 
pe executed according to the er and that the said 
netes be assigned as above stated, and that a deed be new exe” 
cuted to the said c. P. Horton for the said tract ef land, 

Your Commissioner further reperts that the said ¢. P. Herm 


ten has had the tract of land sold by your commissioner, surveyed 


by W. E. Thomsen, County Surveyor, 4 copy of which said report 














| is herewith filed with this repert. 


Yeur Commissioner recommends that in the deed of conveyance 


j 7 } j ¢ e in- 
| the courses and distances reported by the said surveyor bD 





| corporated in the sald deed. 








Respectfully sibmitted. 
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THIS DEED made this the 18th day of April, in the year of our 
Lord, one thousand nine hundred and three, by and between Harvey N. 
Horton and Ellen Horton, his wife, of Lee County Virginia, parties of 
the first part, and Charles P. Horton, of the same County and State, 
ef the second part. 

Witnesseth, that for an in consideration of the love and affec 
tion the parties of the first part have for the party of the second 
part who is their son, in consideration that the said party of the 
second part furnish to the said parties of the first part comfor&abile 
support and maintenance during their natural lives and the life of 
each of them, and in further consideration that the said party of the 
second pay to Eliza Merriman, his sister, the sum of two hundred dol- 
lars at the date of the death of the said parties of the first part, 
or the one of them which shall last die, the said parties of the first 
part have bargained and sold, and by these presents do hereby grant 
and convey unto the said party of the second part, with General War7 
ranty, the following described tract or parcel of land, to-wit: 
all that certain lot or boundary of land lying and being in Lee County | 
on Wallens Creek and the ssc wike of Wallens ridge, which 3s is 
bounded and further described as follows, to:wit: Beginning at a 
walnut tree on the south side of the main road, about one hundred 
yards east of the twelling house now occupied by the said parties of 
the first part, on a line of the lands heretofore conveyed by the par- 
ties otf the first part to the said party of the second part, and run- 
nine thence westwardly with the said main road to a line of the lands 
of Peter Parkey> and thence with the said Parkey's line, northwardly, 
to the top of Wallen's ridge east of Tip Top School House: thence 
eastwardly, with the top of said Wallen's Ridge as it meanders, to a 
corner of the lands of the said party of the second part thence 
southwardly, with his line to the beginning, being all the Land the 
said parties of the first part own which lies on the north side of 


7a a 
Ae ’ ; OR Ah whe 
the Wallens creek road. And the said parties of the second part 


S 


. ‘further agree that they will not sell their land lying on the south 





ry 
, oa 

side of the said road and on the north side of Powells mountain so 
long as they both live, but the said party of the second part shall 
have the use of the same to aid him in furnishing them the support 
and maintenance hereinbefore required, but when either one of the said 
parties of the first part shall die, the one surviving shall have 
the right to sell or otherwise dispose of the said Powells mountain 
land.’ 

fo have and to hold the said real estate herein conveyed unto the 
sald party of the second part, his heirs and assigns forever. And 
the said parties of the first part covenant to and with the said party 
of the second part that they have good right to convey the said prop- 
erty» that the same is in nowise encumbered and that they will exe- 
cute such further assurances of title as may be requisite, 

Witness the following signatures and seals, 

his 
H. Nx Horton (Seal) 


mark 
1e7r 


I 
Ellen xX Norton (Seal) 
mark 


Virginia, Lee County, to-wit: 

i, L. T. Hyatt, a commissioner in Chancery for the Circuit Court 
for Lee County, Virginia, the same being a court of record, do hereby 
certify that Harvey N. Horton and Ellen Horton, whose names are signed 
to the foregoing writing, bearing date on the 18th day of APLLL, 19 Of, 
have acknowledged the same pefore me in my county aforesaid. 

Given under my hand this the 7th day of August, 1903. 


De Gh Ab. 
Commissioner in Chancery. 


Vine pita, Lee €oumty, to wit : 


In the office of the Cirk of the’ .¢irenit ¢owrt for said County, 
the 15th day of June, 1904, This deed was presen-ed and, together 
with the certificate thereto annexed, admitted to record, 


Teste: H.C.T.Ewing, Clerk. 
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Sallie Parkey , Sonplainant. 


Chencery- 


kh. P.hert on, et 


Exceptions pnd enswers of Witnesses,other 


then exceptions noted in the depositions themselves. 


uestions three and four of the deposition of Fllen 


Horton are excepted to because irrelevent and immaterial, 
and because the witing is the best evidence of the intention 
or the parties,and Yurther because the writing cannot be 


enlarged or contracted by extraneous proéf,or evidence: 


i<Q, del forded? ear 
six and seven 
cvestions Tour, end five of the deposition of C.P.Horton are 


excepted to (deposition in Thief) because immeteriel and 


irreievant,and becausethe writing the best evidence ,and 
further because the writing canot be enlarged or restricted 


by extraneous progr or evittence. 











Je C'.Noed tor Petite -rabmer 
Wewber:y et als. 














All the depositions taken before Geo.P.%ridlin ssopecial 
| » ope 
2OMmissioner,in so far as they refer to the title to the 
Land ain controversy or te any interest Fither Ellen Horton 
callie Parkey hax claim therein is excepted to, becauge 
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Sellie Parkey, Complainant. 
Ln Chancery. 


k.P.Horton,et als., Defendants. 


Brief filed by J.C.Noel,Counsel for Palmer Newberry,et els/. 


This cease will be argued first as to demurrer to Original 
ana Amended Bills;and second on exceptions to depositions 
of witnesses. I 
Grounds of Demrrer. 
Bxhibit "I" filed with said Bills,in so far as it relates 
of conveyance 
the land in controversy,ignot a deed eat all; it contains 


granting cleuse;nor any language which can reasonably 





be construed to be to intend it to be e contract to convey 


the land in controversy.The only lenguage in said exhibit 











referring to the land in controversy is as fcllows: 

"And the said parties of the first part further agree 
that they will not sell their lan@ lying on the South cide 
cf said roed and on the North side of Powels mounteim so 
long ss they both shekx live,but the seid pverty of the sec- 
ond part shell have the use of the same to aid him in fur 
nishing them the support end meintenance hereinbefore re- 

quired,but when either one of said parties of the first part 
shall die,the one surviving shall have the rights to sell 


or otherwise dispose of the seid Powells mountain lend". 
(See said Exhibit). 
That every deed of conveyance must contain e granting cleuge 
is such en elementary proposition of law that to cuestion MC, 
only discloses the ignorance of the aquestioner.It must contsin 
1 
@ covenant equivelent to"bargain and sell",before the estate 
pesses. (See Minor's Institutes,Vol.2, "age 806). 
But it is admitted that this paper is not a deed of 
conveyance;but is seriously contended to be s contract for the 


. 7 a wo ~ ~ fa F PSaln a4 Y _ $. "> ie i eS a 
convyeyence of the land in-contrevers 


y ,e ne 
od) Beuttiy As S see. Wh io these pextay oort; erie y 
Fouity.Let us see.What do these bexky perties,Hervey 
N.Horten end his wife Ellen Horten agree tc do end not to do. 


The writing is very clear and plain.Theyserxe epree: 


&.--= Thet they would not sell-the lang in contover 


as they both should live. 
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b.---That Charles P.Horton should have the use of said land 
to aid him in furnishing them a support and maintenace such 
as was provided for them in the conveyence to him or the 
other lands mentioned in said Ifxhibit "I". 
@.---Thet when eithercf the said Harvey N.Horton or Hilen 
Horton should die,the right to use the same in C.FP.Horton 
ceesed,and the survivor should have the right to sell said 
lanad,cr otherwise dispose of it. 
Not a word in the whole of gaid paper that even saquints 
at the idea that Hllen Horton should have the feesimple wx 
state insaid land. 
(2)--Seid Exhibit does not aaewe ur to therequirements of 
the law to take it out of the Statute of Frauds and make it 
entorceable in Court of Ecuity as a contract or a .memorandunm 
or an agreement to sell or convey lend. 
Section 2840 of the Gode,in part,reads as follows: 
"No action shall be brought in any of the following cases: 
Sixth ,Upon any contract for the sale of real estate,or for the 


lease thereof for more than ayear,- - - - - unles the contract 
Or some memorandum therreak or note thereof,ve in writing end 
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3 a nt ~ 4 a 


~ | a, | 
it May pe prove (where a consideration if necesta- 
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t 2 e bd f 
and that is not required simoly because excepted by the statute, 
“As th what is to be put in writing,under our statute,it is 


the contract for the sale of land,or for the lease thereof fon 


SS te 


more than a year.if therefore it is & present saie,or a presenti. 


iexse and not a contract for one to be made at a future time,the 


case is not within the statute,but is governed by the statute of 
conveyances |(sec.24I5). To require the contract to be in writing 


. 
Sa at .c: an ae he eo fe ee ee ineaca ait x a < Senge as 
Of cotirse re its terme to be coutad he Nerein? 
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to mean but one thine,to-wit: 


it creates in Ellen Horten the Power to sell or dispose 
£ 


of said land,and does not invest her with property in 


said land.A power over land does not necessarily carry with 
it property in the land. 
(See Cye.S5i page,I058,end the general subject "Powers"). 





Exceptions to depositions end questions,end 


of the Evidence ss epplied to the cease. 


The testimony of Mrs Horton is excepted to in toto, because 

she being one of the originél] parties to the contract is incom 
petent to testify,H.N.Horton the other party being dead,and un 

Sble to testify.This rule we think elso applies to Charles P.& 
Horton,He being one of the Vriginal parties to the contract. 

Be this as it may,we think the deposition of Mrs.Ellien Horton 


~ Yi —, “a 4 ~ 


Should be entirely excluded.(See Sec.3346,FRevised Code,rollard), 
None of the devositions teken before Geo.2.Cridlin are 
the covestion of title tothe Jand in controversy 


was not referred to him,ux nor the taking of same consented. 


(See orde2 - reference to commissioner). 

















uestions three and four 0: Hrs, Elien Horton, 
and “uestions fo CAive : aoked Cherles P.Horten 
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Sdenee the intentions of the parties 


Wretine vand seek to vary they plain -purpors of) the: wWritang. | 


Monographic notes on Deéés,Virginia Reports annotated, 














Grat.,page 564,and cases there recited. 
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Pursuant to decree of the Circuit Court of Lee County, Virginia, at the Metiey 
tern, 190 he uv the above styled cause, the undersigned will, at public outeri Y, at 


the front door of the Courthouse of said county, on bine inaecebmcarcctmtie APE Lg? pA 
mers, 190 | ¥, proceed to sell, to the highest and 
best bidder, on a credit of 4 2 gt. AML Gee 


tinre, exvcept so much 
| is : 
as may be necessury to pay the cost of sult! and expense of sate (witich are required 


to be paid t im h ihe ate the - ollowing described property: 
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personally appeared 


i g Lo VCE 
ZG _ Clerk 


4 hae Vi fe ee Court, 


Given under my hand as,Clefk of the said Court, iriseeee 
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In the Clerh’s Ot 1Ce of the Cizcaruit Court f thre county of Lee, on te. LAW 


Print’ | eg Ofawetty 


The object of this suit 1s. to.. Kha 


, 
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not resident of the State of Virginia, it is ordered that. Woe ..do appear here within . A Loz. tage 

after due publication hereof, and do what may be necessary bg protect., Fh, inter y) in this rh: And Vey 

further ordered that a copy hereof be published once a week ao four weeks in the. KOH LOL ¢ Ce. | $A aYV 
and that a copy be posted at the front door of the bikes of this county as prescribed 


by law. : A copy——Teste: 
Lo ; 
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The Commonwealth of & Wirginia, . Weohire Lone 











To the Sheriff of the County ofiee Gree eting: 


WE COMMAND YOU, That you cyl ar Lis LMeitlatiy “Aig 
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to appear at the Clerk’s "aD of the Circuit wourt of the County of Lee, at mute to be held for the said pa on 
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Vhe Commonwealth of Sia siger 
ounty of CEL Pe W 


oo AT _— 53 C: 


to appear at the Clerk’s office J the Circuit Court of the County of Lee, at rules to be held for the said court, on 
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| Order ar Publication. 
ia the Clerk’s Office of the Circuit Court 
of the county of Lee, on the 29th 
| day of October, 1908. | 
SALLIE PARKEY,tet al, Plainti fs, 
ASAMEA 
J.B. Thageon, ef al, Defendants. 
jn chancery. ; | 

The object of this suit is to selhe, track 
| of land belonging to the estate of FH. Ni, 
) Horton, deceased, and divide, the pro- 
| ceeds of tha sae, thereof among those. 
| entitled thereto, and to ascertain what 
| advancements, if any, have basen made 
| to the children of A. N. Horton; de- 
| ceased, or any of them, and if any such 
ladyancaments have been mada, to whom 
fe kave been made. and an affidavit 
| 


| 
' 


having been made and filed that the des 
fendants, R. P, Horton and J. B. Hors 
ton, are not residentsof the State of 
Virginia, it is ordered that they do ap- 
pear here within fifteen days afton due, 
publication hereof, and do what, may be. 
necessary to protoot their interest in 
this suit, And it 48 further ordered that 
4, 9opy hereof be published once a week 
for Four weeks inthe Jonesville Siar 
and that a copy be posted at the front 
dor of the Courthouse of this county as 
prescribed by law. 
A copy—Tesie: 
H. U. T. Ewina, Clerk. 
By M. E. PLANARY, RC, 
PENNINGTON Bros. PB 4: 
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ME. ew ig te r s==; editor 


of The Jonesville Star, a .weekly newspaper 
published in the county of Lee, state of Virginia, 
do hereby certify that the enclosed notice was 


published in said paper once a week for four 


successive weeks, commencing on thee. see 


Pay Ole == 
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